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Mark P. Krones, Esqg., Bar #090220
THE LAW OFFI CE OF MARK P. KRONES
6340 Cascade Street

San Di ego, California 92122-2421
(619) 457-3438

Attorney for ABC COVPANY, | NC.

SUPERI CR COURT OF CALI FORNI A, COUNTY OF SAN DI EGO

NORTH COUNTY JUDI ClI AL DI STRI CT

ABC COVPANY, INC., a California
Cor por ati on, COMPLAI NT FOR DANMAGES
Pl ai ntiff,
1. OPEN BOOK ACCOUNT
VS. 2. ACCOUNT STATED
XYZ CORP. INC., an Okl ahoma corporation 3. REASONABLE VALUE
dba XYZ CORP.; HONEST SOLUTI ONS, | NC., 4. BREACH OF CONTRACT
an Okl ahoma corporation dba HONEST 5. GUARANTY
SOLUTIONS; M CHAEL J. SM TH, an 6. PROM SSORY NOTE
i ndi vi dual; and DOES 1 THROUGH 50,
i ncl usive,,
Def endant s

Plaintiff conplains and alleges as foll ows:

FOR A FI RST CAUSE OF ACTI ON AGAI NST DEFENDANT
XYZ CORP. INC. ("XYZ CORP."), DEFENDANT HONEST
SOLUTIONS, INC. ("SSI") AND DOE DEFENDANTS
(Open Book Account)

1. The cause of action hereinafter stated is a nmoney dermand for

t han $25,000.00, and is one of which the above-entitled Court

The venue and jurisdiction requirenents of C.C.P. 88 395 and 396 are attached

hereto as Exhibit "1" and incorporated herein as though fully set forth.

2. At all times nmentioned herein, Plaintiff was, and

corporation authorized to do business in the County of San

complai ntopenbookcontractguarantypromissorynote

has jurisdiction.

a California

State of
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California and whose transaction of business with furnishing of goods to

Def endants gives rise to this lawsuit.

3. At all times mentioned herein, Defendants are and were residents of
San Di ego County. Plaintiff and Defendants were and are doing business within
this judicial district. Def endants are liable to Plaintiff in the capacity sued

and naned herein.

4, Said obligation is comercial in nature, not based upon a retail
i nstal Il ment sales contract or a conditional sales contract, and not subject to
the provisions of Civil Code 88 1812.10 and/or 2984.4. Said obligation is based
on an open book account pursuant to Civil Code 81717.5 which entitles Plaintiff
herein to reasonable attorneys' fees in addition to other costs.

5. The true nanes and/or capacities, whether individual, corporate,
associate or otherw se, of Defendants named in this action as DOES 1 through 50,
i nclusive, are unknown to Plaintiff at this tine; therefore, Plaintiff wll amend
this Conplaint to show their true names and capacities upon di scovery of sane.

6. At all times herein nmentioned, each of the Defendants was the agent
of each of their Co-Defendants, and, in committing the acts hereinafter alleged,
said Defendants were acting within the scope of their authority as such agents,
or enployees, or authorized representatives, and with the perm ssion and consent
of said Co-Defendants named herein.

7. Plaintiff alleges that within the past four (4) years, nanely on July
31, 1997, Defendants becane indebted to Plaintiff on an open book account for a
bal ance due in the sum of $81,177.98 for goods, wares, nerchandise and/or
services, which were provided and delivered to Defendants at their request. No
part of the above sum has been paid and the sum of $81,177.98 is now due and
owing from Defendants to Plaintiff, together with interest thereon at the I egal
rate fromand after July 31, 1997, plus reasonable attorneys' fees as allowed by
I aw.

complai ntopenbookcontractguarantypromissorynote
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FOR A SECOND CAUSE OF ACTI ON AGAI NST
DEFENDANT XYZ CORP., DEFENDANT SSI AND DOE DEFENDANTS
(Account St ated)

8. Plaintiff realleges and incorporates herein by reference each and
every allegation contained in Y 1 through 7 of the First Cause of Action, as
t hough fully set forth.

9. Plaintiff alleges that on or about July 31, 1997, there was an
account stated between Plaintiff and Defendants, in which the sum of $81,177.98
was agreed upon as the balance due to Plaintiff. No part of said sum has been
paid, and the sum of $81,177.98 is now due and owing from said Defendants to
Plaintiff, together with interest thereon at the legal rate from and after July
31, 1997, plus reasonable attorneys' fees as allowed by |aw.

FOR A THI RD CAUSE OFACTI ON AGAI NST DEFENDANT

XYZ CORP., DEFENDANT SSI AND DOE DEFENDANTS
(Reasonabl e Val ue)

10. Plaintiff realleges and incorporates herein by reference each and
every allegation contained within Y 1 through 9 above, as though fully set
forth.

11. Plaintiff alleges that on or about July 31, 1997, Defendants becane
indebted to Plaintiff in the sum of $81,177.98 for goods, wares, nerchandise
and/or services, which were provided and furnished to Defendants at their
request. Despite demands, no part of that sum has been paid and the sum of
$81,177.98 is now due and owing from the Defendants to Plaintiff, together with
interest thereon at the legal rate fromand after July 31, 1997, plus reasonable
attorneys' fees as allowed by law. The above sum represents the reasonabl e val ue

of said goods, wares, nerchandi se and/or services.

complai ntopenbookcontractguarantypromissorynote
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FOR A FOURTH CAUSE OF ACTI ON AGAI NST
DEFENDANT XYZ CORP., DEFENDANT SSI AND DOE DEFENDANTS
(Breach of Contract)

12. Plaintiff realleges and incorporates herein by reference each and
every allegation contained within Y 1 through 11 above, as though fully set
forth.

13. On or about January 22, 1997 Plaintiff and Defendants entered into a
written contract and/or agreenment wherein Plaintiff agreed to provide and furnish
goods, wares, nerchandi se and/or services according to the terns and conditions
of said witten contract and/or agreenent. A copy of said contract is attached
as Exhibit "2" to the Conplaint and incorporated herein.

14. Pursuant to said contract and/or agreenent, Plaintiff has perforned
all of the terms and conditions on its part to be perforned. Any and all non-
performance on Plaintiff's part was and is excused by the Defendants' acts,
omi ssions and/or other conduct.

15. Def endants breached said contract and/or agreenent by failing and
refusing to pay the Plaintiff in accordance therewith. As a result, there is now
due owing and unpaid from Defendants to Plaintiff the sum of $81,177.98 together
with interest thereon at the rate of ten percent (10% per annum from and after
July 31, 1997, pursuant to said contract and/or agreenent.

16. Said contract and/or agreenment provides for attorneys' fees and
Plaintiff demands an award of reasonable attorneys' fees based upon the
institution of litigation herein.

FOR A FI FTH CAUSE COF ACTI ON AGAI NST DEFENDANT

M CHAEL J. SM TH (" SM TH') AND DOE DEFENDANTS
(Guar anty)

17. Plaintiff realleges and incorporates herein by reference each and
every allegation contained in Y1 1 through 16 above, as though fully set forth.

4
complai ntopenbookcontractguarantypromissorynote
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18. On or a&aout My 20, 1997, as an inducenment to Plaintiff herein to
grant credit and financial accommopdations to XYZ CORP. and SSI, Defendant SM TH
executed and delivered to Plaintiff a Continuing Personal Guaranty, whereby
Def endant SM TH, jointly and severally, unconditionally guaranteed payment of al
present and future obligations of XYZ CORP. and SSI. Defendant SM TH is i ndebted
to Plaintiff for nmoney due as alleged herein. A copy of said guaranty is
attached as Exhibit "3" to the Conplaint and incorporated herein.

19. Def endant SM TH is now indebted to Plaintiff in the sum of $81,177.98
for credit and financial accommpdations granted to said Defendants' business from
and after July 31, 1997, and said debt is now due, owi ng and unpaid and, although
demand has been made on said Defendant SMTH to pay said sum Defendants have
failed, refused and neglected to pay the sane, or any part thereof, all to
Plaintiff's damage and there is now due and owing to Plaintiff from said
Def endants the sum of $81,177.98, together with interest thereon at the rate of
ten percent (10% per annum fromand after July 31, 1997.

20. Said Guaranty contains a venue provision for San Diego County and
provi des for a reasonable sumto be awarded for attorneys' fees in the event suit
is brought and Plaintiff clainms said attorneys' fees herein.

FOR A SI XTH CAUSE OF ACTI ON AGAI NST

DEFENDANT SM TH AND DOE DEFENDANTS
(Promi ssory Note)

21. Plaintiff reall eges and i ncorporates herein by reference each and
every allegation contained in Y1 1 through 20 above, as though fully set forth.
22. Plaintiff alleges that on or about May 20, 1997, Defendant SM TH had
delivered to Plaintiff an executed promi ssory note ("note")in the sum of
$89, 794. 44, which represented the value of the printing nmerchandi se and services
provi ded Defendants at that tine by Plaintiff. A copy of said note is attached as
Exhibit "4" to the Conplaint and incorporated herein.

5
complai ntopenbookcontractguarantypromissorynote



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

23. Def endant s have defaulted on the note and there is due and ow ng on
said note the sum of $81,177.98, which is the total price of all merchandi se and
services sold to Defendants, for which Plaintiff has not been paid.

24, Denmand has been made upon Defendants by Plaintiff for paynment.

Def endant s have refused to pay and Defendants remain in default regarding said
not e.

25. Said note contains a venue provision for San Di ego County and

provi des for a reasonable sumto be awarded for attorneys' fees in the event suit

is brought and Plaintiff clainms said attorneys' fees herein.

WHEREFORE, Plaintiff prays for judgnment against Defendants, and each of

them as foll ows:

AS TO DEFENDANTS XYZ CORP., SSI AND DOE DEFENDANTS ON THE
FI RST, SECOND AND THI RD CAUSES OF ACTI ON

1. For the principal sum of $81,177.98;
2. For interest at the proper legal rate on said principal sum from and
after July 31, 1997, and

3. For reasonabl e attorneys' fees pursuant to Civil Code § 1717.5.

AS TO DEFENDANTS XYZ CORP., SSI AND DOE DEFENDANTS ON THE
FOURTH CAUSE OF ACTI ON

1. For the principal sum of $81,177.98;
2. For interest at the proper legal rate on said principal sum from and
after July 31, 1997, and

3. For reasonabl e attorneys' fees.

AS TO THE DEFENDANT SM TH AND DOE DEFENDANTS
ON THE FI FTH CAUSE OF ACTI ON

1. For the principal sumof $81,177.98; and
2. For interest at the rate of ten percent (10% per annum on said
princi pal sumfromand after July 31, 1997; and

3. For reasonabl e attorneys' fees.

complai ntopenbookcontractguarantypromissorynote
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AS TO THE DEFENDANT SM TH AND DOE DEFENDANTS
ON THE SI XTH CAUSE OF ACTI ON

1. For the principal sumof $81,177.98; and
2. For interest at the rate of ten percent (10% per annum on said
princi pal sumfromand after July 31, 1997; and

3. For reasonabl e attorneys' fees.

AS TO ALL CAUSES OF ACTI ON

1. For costs of suit incurred herein; and

2. For such other and further relief as is just and proper in this case.

DATED: Mark P. Krones, Esq.
Attorneys for Plaintiff ABC
COVPANY, | NC.

complai ntopenbookcontractguarantypromissorynote
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DECLARATI ON I N SUPPORT OF VENUE AND JURI SDI CTI ON

I, MARK P. KRONES, decl are,

1. I am an attorney duly licensed to practice law, and am attorney of
record for Plaintiff ABC COWPANY, INC., a California corporation. |If called as a
witness, | could and would conpetently testify to the facts stated bel ow

2. The Superior Court of the North County Judicial District is the
proper Court to commence and try the above-entitled action because:

2.1 The site of venue in the credit application, guaranty and
prom ssory note is this judicial district.

2.2 Def endants were and are doing business in this Judicial
Di strict.

2.3 The obligation sued upon was and is payable and nerchandise
made/ servi ces performed within this Judicial District.

2.4 The subject agreements were and are payable within this
Judi cial District.

3. The causes of action sued upon are not subject to the provisions of
Civil Code § 1812.10; and

4, The causes of action sued upon are not subject to the provisions of
Civil Code § 2984. 4.

| declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed this ___ day of , 1997 in San Diego, California.

Mark P. Krones

complai ntopenbookcontractguarantypromissorynote



